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Vice President of Legal Affairs
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Matthew S. Bowman, Esq.. Senior Legal Counsel
Casey Mattox, Esq., Senior Legal Counsel
Alliance Defending Freedom

440 1*" Street NW, Suite 600

Washington, D.C. 20001

James F. Sweeney. Esq.

Law Offices of James F. Sweeney
P.O. Box 320130

San Francisco, CA 94132

Michelle (Shelley) Rouillard, Director
California Department of Managed Health Care
980 9" Street, Suite 500

Sacramento, CA 95814

Re: OCR Transaction Numbers: 14-193604. 15-193782. & 15-195665

Dear Ms. Short, Mr. Bowman, Mr. Mattox, Mr. Sweeney, and Ms. Rouillard:

The Office for Civil Rights (OCR) of the U.S. Department of Health and Human Services (HHS)
has concluded its investigation of allegations that the California Department of Managed Health
Care (CDMHC) engaged in discrimination under the Weldon Amendment' by issuing letters to
several health insurers directing them to amend their plan documents to remove coverage
exclusions and limitations regarding elective abortions. OCR received three complaints
challenging the CDMHC letter, filed on behalf of a religious organization, churches and a
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church-run school, and employees of a religiously-affiliated university. The following sets forth
the results of our investigation of these complaints.

Background

On August 22, 2014, the Director of CDMHC notified seven California health insurance plans’
that it had come to CDMHC’s attention that each of them had issued insurance contracts that
limited or excluded coverage for termination of pregnancies. CDMHC regulates health care
service plans under the Knox-Keene Health Care Service Plan Act of 1975 (Act), Cal. Health &
Safety Code Sections 1340-1399.864, and its letter directed each health insurer to ensure that its
health plans complied with the Act’s requirement to cover legal abortions. CDMHC required the
insurers to amend plan documents to remove coverage exclusions and limitations for “voluntary”
or “elective” abortions and any limitations on coverage to only “therapeutic” or “medically
necessary” abortions and to file revised documents within 90 days. A footnote in the letter stated
that “no individual health care provider, religiously sponsored health carrier, or health care
facility may be required by law or contract in any circumstance to participate in the provision of
or payment for a specific service if they object to doing so for reason of conscience or religion.”

Implementing regulations of the Federal Health Care Provider Conscience Laws designate OCR
as the office to receive complaints alleging discrimination under the Weldon Amendment. 45
C.F.R. § 88.2. OCR investigated each of the three complaints it received about the CDMHC
letter, including requesting, receiving, and analyzing a written response to the complaints from
CDMHC; collecting additional information from the complainants; interviewing each of the
seven health insurers contacted by CDMHC, some on several occasions; and engaging in follow-
up conversations with CDMHC.

OCR’s investigation found that each of the insurers that received the CDMHC letter had, at the
time it received the letter, included coverage for voluntary abortions in plans that it offered; upon
receipt of the letter, each amended its plan documents by CDMHC’s deadline to eliminate the
subject exclusions from any plans that contained them. None of the insurers asserted any
objection to offering coverage for voluntary abortion services and none identified any religious
or moral objection that it had to such coverage.

OCR’s investigation also found that Blue Cross of California (dba Anthem Blue Cross)
subsequently sought and received from CDMHC an exemption to allow it to offer a plan
excluding elective abortion services for religious employers as defined under California law. Cal.
Health & Safety Code Section 1367.25(c)(1). As a result, COMHC has demonstrated its
willingness to authorize insurers to offer products that exclude coverage for elective abortion to
such religious employers.

2 The seven health insurance plans were Aetna Health of California, Inc.; Blue Cross of California, dba Anthem
Blue Cross; California Physicians’ Service, dba Blue Shield of California; GEMCare Health Plan, Inc., dba ERD,
Inc., Physicians Choice by GEMCare Health Plan; Health Net of California, Inc.; Kaiser Foundation Health Plan,
Inc., dba Kaiser Foundation, Permanente Medical Care Program; and United Healthcare of California. OCR
understands that GEMCare is no longer participating in the commercial insurance marketplace.



The Weldon Amendment
The Weldon Amendment provides:

(d)(1) None of the funds made available in this Act may be made available to a Federal
agency or program, or to a State or local government, if such agency, program, or
government subjects any institutional or individual health care entity to discrimination on
the basis that the health care entity does not provide, pay for, provide coverage of, or
refer for abortions.

(2) In this subsection, the term “health care entity” includes an individual physician or
other health care professional, a hospital, a provider-sponsored organization, a health
maintenance organization, a health insurance plan, or any other kind of health care
facility, organization, or plan.’

The amendment was passed to protect health care entities covered by the amendment from
discrimination where those entities object to abortion on religious or moral grounds. See State of
California v. Lockyer, 450 F.3d 436, 441 (9™ Cir. 2006) (“Congress passed the Weldon
Amendment precisely to keep doctors who have moral qualms about performing abortions from
being put to the hard choice of acting in conformity with their beliefs or risking imprisonment or
loss of professional livelihood™).

The amendment applies only to health care entities as defined therein. As the primary sponsor of
the amendment, Representative Weldon himself made clear in discussing its scope:

This provision is intended to protect the decisions of physicians, nurses, clinics, hospitals,
medical centers, and even health insurance providers from being forced by the
government to provide, refer, or pay for abortions. . . . It explicitly clarifies existing law
to state that a health care entity includes a hospital, a health professional, a provider-
sponsored organization, a health maintenance organization, a health insurance plan or any
other kind of health care facility. It goes on further to state that existing law protects
health care entities from discrimination based on three kinds of participation in abortion:
performing, training and referring.*

Representative Weldon further stated that the health care entities that are protected are those that
“choose not to provide abortion services.” In making clear that the amendment protects those
who object to the provision of abortions, he stated, “[t]he Hyde-Weldon amendment . . . simply
states you cannot force the unwilling” to participate in elective abortions. “The amendment does
not apply to willing abortion providers.”®

* Consolidated Appropriations Act, 2016, Pub. L. No. 114-113, Div. H, Sec. 507(d) (Dec. 18, 2015).
: 150 Cong. Rec. H10090 (Statement of Rep. Weldon) (Nov. 20, 2004).
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Representative Weldon also made clear that the health care entities protected under the
amendment are those that have objections based on religious or moral grounds:

[The Weldon Amendment] is a continuation of the Hyde policy of conscience protection.
. . . The right of conscience is fundamental to our American freedoms. We should
guarantee this freedom by protecting all health care providers from being forced to
perform, refer, or pay for elective abortions.’

Findings

CDMHC is an agency and instrumentality of the State, and thus an entity to which the terms of
the Weldon Amendment apply. The State of California receives federal funding under the
Appropriations Act that includes the Weldon Amendment.® The seven health insurers to which
CDMHC sent the August 22, 2014 letter meet the definition of “health care entity” in the
Weldon Amendment, as each is a “health insurance plan.” Based on the facts provided to OCR,
none of the complainants meets the definition of a “health care entity” under the Weldon
Amendment.

By its plain terms, the Weldon Amendment’s protections extend only to health care entities and
not to individuals who are patients of, or institutions or individuals that are insured by, such
entities. In addition, its author, Representative Weldon, made clear both that the amendment
protects only those covered health care entities that object to the provision of abortions and that
its basic purpose is to protect those entities whose objections are made on religious or moral
grounds.

Here, none of the seven insurers that received the CDMHC letter — the entities that are covered
under the Weldon Amendment — objected to providing coverage for abortions. All modified
their plan documents to cover voluntary abortion in response to the CDMHC letter, and none has
indicated to OCR that it has a religious or moral objection to abortion or to providing coverage
for abortion in the products it offers. Indeed, as noted above, at the time CDMHC sent the letter,
all of the insurers offered plans that covered abortion, demonstrating that they have no religious
or moral objection to that procedure. As a result, there is no health care entity protected under
the statute that has asserted religious or moral objections to abortion and therefore there is no
covered entitg/ that has been subject to discrimination within the meaning of the Weldon
Amendment.

We further note that the approach described above avoids a potentially unconstitutional
application of the amendment. A finding that CDMHC has violated the Weldon Amendment
might require the government to rescind all funds appropriated under the Appropriations Act to

7150 Cong. Rec. H10090 (Statement of Rep. Weldon) (Nov. 20, 2004).

8 Consolidated Appropriations Act, 2016, Pub. L. No. 114-113, Div. H, Sec. 507(d) (Dec. 18, 2015).

® We reiterate that to the extent that entities whose religious beliefs are not protected under the Weldon Amendment
nonetheless object to CDMHC’s letter, CDMHC has demonstrated its willingness to authorize insurers to offer
products that exclude coverage for elective abortion to entities that qualify as religious employers under California
law. See discussion of Anthem Blue Cross supra. Some employers may also, of course, decide to self-insure; self-
insured plans are not subject to the CDMHC policy.



the State of California — including funds provided to the State not only by HHS but also by the
Departments of Education and Labor, as well as other agencies. HHS’ Office of General
Counsel, after consulting with the Department of Justice, has advised that such a rescission
would raise substantial questions about the constitutionality of the Weldon Amendment.
Specifically, in National Federation of Independent Business v. Sebelius, 132 S. Ct. 2566 (2012),
the Supreme Court ruled that Congress could not condition a State’s preexisting Medicaid
funding on the State’s compliance with an Affordable Care Act requirement to expand the
program to include all low-income adults. The Court reasoned that this threat to terminate
significant independent grants was so coercive as to deprive States of any meaningful choice
whether to accept the condition attached to receipt of federal funds. Following accepted canons
of statutory construction, OCR’s approach, which is consistent with the views of the primary
sponsor of the amendment, avoids this potentially unconstitutional application of the statute. See
Gomez v. United States, 490 U.S. 858, 864 (1989).

Accordingly, OCR is closing its investigation of these complaints without further action.
Advisements

The determinations in this letter are not intended, nor should they be construed, to cover any
issues regarding CDMHC’s compliance with the Weldon Amendment that are not specifically
addressed in this letter. It neither covers issues or authorities not specifically addressed herein
nor precludes future determinations about compliance that are based on subsequent
investigations.

The complainant has the right not to be intimidated, threatened. or coerced by a covered entity or
other person because he or she has made a complaint, testified, assisted, or participated in any
manner in an investigation, proceeding, or hearing held in connection with a complaint. Please
take all necessary steps to ensure that no adverse action is taken against the complainants or any
other individual for the filing of this complaint, providing information to OCR, or otherwise
participating in this investigation.

Under the Freedom of Information Act, it may be necessary to release this document and related
correspondence and records upon request. In the event OCR receives such a request, we will
seek to protect, to the extent provided by law, personal information which, if released, would
constitute an unwarranted invasion of privacy.

Sincerely,

Aoy Kmuasly

Jocelyn Samuels
Director, Office for Civil Rights

cc: Gabriel Ravel
Deputy Director, General Counsel
California Department of Managed Health Care



