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INTRODUCTION

The government issued “a final rule without chah@&, Fed. Reg. 8725, 8729 (Feb. 15,
2012), forcing the Baptist college in this casevitwate its foundational Christian beliefs about
the sanctity of human life. The government esaéntpresents two reasons why Louisiana
College lacks standing and ripeness. Both reafsins

First, the government contends that its non-enfoesd “safe harbor” gives the College
until January 2014, not 2013, to comply with thendate. But on its face the safe harbor does
not applyto Louisiana College. The government admits thairder to qualify, an organization
mustcertify in writing that “contraceptive coverageshaot been provided at any point” after
February 10, 2012. Gov. Brief at 7. It is undigolin this case that the College does provide,
and does not object to providing, nearly all coreives in its health coverage. It only omits
“contraceptive” items that are also abortifaciefithie government’s only response to this fact is
to point to a completely separate regulatory docaumherein the Defendants declared that the
“safe harbor” applies when entities object to “soonkall contraceptive items. But this contra-
dicts the explicit, unambiguous language of the $&rbor Guidance and certification form. |If
the College signs this certification, it would rootly be futile because it is false, but the College
would also be committing a felonyseel8 U.S.C. § 1001. Moreover, even if the “safebbat
applied, a one-year delay of government enforcensemdt grounds for delaying judicial review.
The “safe harbor” does not block the Mandate’s tawaaof private lawsuit liability. This is a
new, federally-imposed liability that provides sdarg to challenge the Mandate.

Second, the government argues that this case ispeobecause it has supposedly begun
a rulemaking process to change the Mandate. Bugtvernment's Advance Notice of Pro-
posed Rulemaking (ANPRM) issued in March is natlita “proposed rule” to change the Man-

date. It theorizes that somehow the Mandate wilsbifted to the insurance companies of enti-
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ties like the College. But the ANPRM does not mdiad proposal or explain how it will work.
Louisiana College affirms that even if its insupeovided the abortifacient coverage, this would
still violate the College’s religious beliefs byréing it to provide employees an objectionable
plan. The ANPRM therefore is not a concrete predasile that “if made final, would signifi-
cantly amend” the MandatéAm. Petroleum Inst. EPA 906 F.2d 729, 739-40 (D.C. Cir. 1990)
(“API11"). Under the government’s position, no case challenge the constitutionality of a stat-
ute or regulation if it may be changed in the faturhat can be said of any law. If the govern-
ment is still trying to figure out what the Mandatleould require, it should withdraw it. Gov-
ernment shouldn’t be able to require compliancé \aitMandate that it says is unfinished. The
ANPRM is both too uncertain to undermine ripenessl it explicitly intends to continue to bur-
den the College’s beliefs via its insurer.

BACKGROUND

Louisiana College is a Christian liberal arts mgion committed to provide educational
programs with a “dedication to academic excelleiocethe glory of God.” Am. Compl. { 20.
The College believes and teaches the sanctityl diuahan life from conception to natural death.
Id. § 23. It would violate the College’s religioudibés to provide insurance coverage for abor-
tion-inducing drugs or related servicdd. 11 31-32.

Under the Patient Protection and Affordable Carée @010 (“ACA"), the government
has issued a Mandate that requires the College-elation of its religious convictions—to of-
fer abortion-inducing drugs in its insurance plar@ne provision of the ACA requires group
health plans to provide “preventive care” to wona¢mo cost (the “Mandate”). It includes “[a]ll

Food and Drug Administration-approved contraceptivethods, sterilization procedures, and
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patient education and counseliffg.FDA-approved contraceptive methods include thertaim-
inducing drugs levonorgestralg., Plan B or the “morning-after pill”) and ulipristé.e., ella or
the “week-after pill"), as well as IUD5.

On August 1, 2011, the government issued an inténiah rule restating the Mandate and
exempting only “religious employers” that meet fbkowing criteria:

(1) The inculcation of religious values is the purposéhe organization;

(2) The organization primarily employs persons who sliae religious tenets of

the organization;
(3) The organization serves primarily persons who sliaeereligious tenets of
the organization.
(4) The organization is a nonprofit organization ascdbed in section 6033(a)(1)
and section 6033(a)(3)(A)(i) or (iii) of [the tande].
76 Fed. Reg. 46621, 46623 (Aug. 3, 2011); 45 C.B.R47.130(a)(1)(iv)(B)(1)—(4). Louisiana
College cannot satisfy these requirements. Am. oy 31-32, 64, 69—71.

After significant public outcry, in a January 2012 press release Secretary Sebelius
noted “the important concerns some have raisedtalketgious liberty,” but offered no change
to the Mandate or its exemptidninstead, she announced that non-exempt religiaiiutions
would be given one year “to adapt to this new fuléd. On February 10, 2012, President
Obama and some Defendants held a press conferenoareing the intent to continue mandat-
ing the required items through the insurance isswdro work with entities such as Louisiana

College. HHS released a bulletin offering guidaabeut a “Temporary Enforcement Safe Har-

bor” for certain organizations, providing that Ded@nts will not enforce the Mandate for one

! Health Res. & Servs. Adminwomen'’s Preventive Services: Required Health Plane®

age GuidelinegAug. 1, 2011)available athttp://www.hrsa.gov/iwomensguidelindtast visited
Aug. 8, 2012).

> See FDA, Birth Control Guide (Oct. 19, 2011), available at
http://www.fda.gov/forconsumers/byaudience/forwofnem118465.htm#emerg (last visited Aug.
8, 2012) (describing various FDA-approved contrizep).

3 See Statement of HHS Secretary Kathleen Sebelius (20). 2012), available at
http://www.hhs.gov/news/press/2012pres/01/20120 204 (last visited Aug. 8, 2012).
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year against non-exempt, religiously-opposed, norfitpentities—as long as they certify that
they have not provided any contraceptive coverageesFebruary 10, 2012. Guidance &t 3.
But at the same time, the government also issuedl“fegulations” adopting the Mandate and
its narrow religious employer exemption “as a finde without change.” 77 Fed. Reg. at 8729.
Under the final rule, the Mandate takes effectftis plan year after August 1, 2015ee42
U.S.C. 8 300gg-13(b); 76 Fed. Reg. at 46623. liangsCollege’s first plan year subject to the
rule begins in January 2013. Am. Compl. T 34. sTlmven assuming a stay of government en-
forcement under the safe harbor, the Mandate ec&fe against Louisiana College beginning
January 2013, and explicitly empowers employeesiéoto enforce itSee26 U.S.C. § 1132(a).
On Friday, March 16, 2012, the government annouscpdvate briefing announcing an
Advance Notice of Proposed Rulemaking (“ANPRM”), Féd. Reg. 16501 (Mar. 21, 2012).
The ANPRM states that Defendants “intend to pro@osequirement that health insurance issu-
ers providing coverage for insured group healtmplsponsored by such religious organizations
assume the responsibility for the provision of cacgéptive coverage without cost sharing to
participants and beneficiaries.” 77 Fed. Req.G80B. This intent is not a suggestion “among
other options, as the government contends, GowatB8; it isthe “inten[t]” of the ANPRM. 77
Fed. Reg. at 16503. Yet while the ANPRM’s intemtlear, it proposes no actual rule to accom-
plish that intent, and it offers no coherent measranby which such a goal would be practical,
functional, or even legal. The ANPRM itself cantat finalized because it is not a proposed
rule. Regardindhow a future proposed rule would accomplish the ANPRIgtated intent, it

merely presents “questions and ideas to help shapdiscussions” and “an early opportunity for

*  SeeDep't of Health & Hum. Servs., Guidance on the Tenapy Enforcement Safe Harbor

for Certain Employers, Group Health Plans and Grdeplth Insurance Issuers (Feb. 10, 2012),
available athttp://cciio.cms.gov/resources/files/Files2/0210220120210-Preventive-Services-
Bulletin.pdf (last visited Aug. 8, 2012) [hereaft&uidance].
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any interested stakeholder to provide advice apdtii Id. at 16503. The ANPRM reiterates
that the Mandate upon the College is finial. at 16502.

L EGAL STANDARD

In evaluating a motion to dismiss und&pFR. Civ. P. 12(b)(1), Louisiana College bears
the burden of showing the Court’s jurisdiction, Htlhe court takes as true all of the allegations
of the complaint and the facts set out by the pfaih Life Partners Inc. v. United State850
F.3d 1026, 1029 (5th Cir. 2011) (citations omitted)

ARGUMENT

Standing and ripeness are related concerns, ariiging Article Ill of the Constitution
and from prudential considerations. Louisiana €y#l must allege (1) it suffers an actual or
imminent injury, (2) that is fairly traceable toetlbefendants’ actions, and (3) likely to be “re-
dressed by a favorable decisiorLtjan v. Defenders of Wildlif&04 U.S. 555, 560 (1992). The
government challenges only the first standing nespent of actual or imminent injury. In ar-
guing a lack of ripeness, courts evaluate “theeBgof the issues for judicial decision” and the
“hardship to the parties of withholding court catesation.” Abbott Labs. v. GardneB87 U.S.
136, 148-49 (1967). The Court considers whethee uestions presented are ‘purely legal
onels],’ (2) the challenged regulations constititeal agency action,” and (3) further factual de-
velopment would not ‘significantly advance [the d¢g] ability to deal with the legal issues pre-
sented.” Texas v. United State497 F.3d 491, 498-99 (5th Cir. 2007) (quothhaf’l Park Hos-
pitality Ass’n v. Dep’t of Interigr538 U.S. 803, 812 (2003)).

In an ultimately unsuccessful effort to undercwg Bollege’s standing, the government
makes essentially two arguments. First, it corgethét Louisiana College’s injury is not “im-
minent” or ripe because the safe harbor delaysreafoent until January 2014. Second, it con-

tends that enforcement is not imminent or ripe bsea new rule might alleviate the burden on
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Louisiana College. Both of these arguments fail.

I. The one-year “safe harbor” does not undermine irminence or ripeness.
A. Louisiana College is ineligible for the “safe harba”

The government claims Louisiana College’s injuryt®o remote temporally” because,
under the safe harbor, “the earliest [Louisianal€gel] could be subject to any enforcement” is
January 2014. Gov. Br. at 14. But Louisiana Qlés ineligible for the safe harbor. To qual-
ify, it must certify that, “from February 10, 20Thward, contraceptive coverage has not been
provided.” Guidance at 3, 6. Louisiana Collegesimot object to, and its employee plans
cover, non-abortion-inducing contraception. Amn@b. 7 33, 99. Thus, Louisiana College
cannot make the necessary certification.

The government argues that despite the unequivacglage in the Guidance, Defend-
ants indicated in another document (the ANPRM) thatsafe harbor is available to entities who
did provide some contraceptive coverage since feeprii0. GovBr. at 11-12 (citing 77 Fed.
Reg. at 16504). Thus, according to the governnikatGuidance does not mean what it plainly
says, that Louisiana College does not qualify fer $afe harbor because it is false that “from
February 10, 2012 onward, contraceptive coveragenbibeen provided.” Or, the government
is arguing that the College should be content tofgehis untruth as it is written.

This argument illustrates the government’s sloppgraach to policy-making in disre-
gard of religious freedom. The government wrade'safe harbor” so hastily for its February 10,
2012 press conference that it did not think abbetfact that different Americans have different
religious beliefs about different forms of “contegtion,” objecting to some but not others, and
that religious freedom protects all such objectioi$ie government contends that the safe har-
bor “must be read in this context.” But “this cexit’ contradicts the actual words of the safe

harbor, which the government has not changed.
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For the government’s position to be correct, Lansi College and its officials would be
required to commit a felony. The government isifog the College to either abandon protection
of its beliefs, or affirm what the falsehood th&bfn February 10, 2012 onward, contraceptive
coverage has not been provided,” and make thaificatibn “available for examination” by
government officials assuring compliance. Guidaatcé. But under 18 U.S.C. § 1001, such a
certification would be a federal offense subjecfit@s and five years in prison because it is a
“false, fictitious or fraudulent statement” that‘isxowingly and willfully” made “within the ju-
risdiction of the executive . . . branch of the @mnment of the United States.” No competent
attorney could advise a client in the College’sation that it should feel free to lie on its cierti
cation form or violate the Mandate (which the goweent admits still applies). The entire basis
for the government’s standing argument is its neguent that the College commit a felony.
This proposal is itself an injury providing Louisg College standing to sue.

The government’s view—that the facially false derdtion is not actually false—demon-
strates the meaninglessness of the safe harboaeds a reliable protection in the first place.
If every time Defendants open their mouths therptaeaning of the Guidance changes, then the
Guidance is even less protective than ordinary @genlicy. Such infinite pliability cannot be
entitled to a “good faith” presumption. The govaent’s constantly shifting position illustrates
that it wishes to coerce the College to comply with Mandate, while publically posturing that
it is being religiously tolerant. The Guidance meavhat it says—Louisiana College does not
qualify—or else it changes with the wind and isaliable for standing purposes.

B. A one-year delay does not undermine imminence.

Even if Louisiana College did qualify for the sdfarbor, the safe harbor does not make
the Mandate’s enforcement uncertain—it merely dekxyforcement for one year. Guidance at 3

(stating safe harbor will end for the first plaray®n or after August 1, 2013). A one year delay
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prior to a certain enforcement date does not invaay make an injury “indefinite” or “too re-
mote” as a matter of law. “[I]t is irrelevant . that there will be a time delay before the disput
provisions will come into effect.’Reg’l Rail Reorg. Act Case419 U.S. 102, 143 (1974). Lou-
isiana College “does not have to await the consutiomaf threatened injury to obtain preven-
tive relief. If the injury is certainly impendingfat is enough.”Babbitt v. United Farm Work-
ers 442 U.S. 289, 298 (197%ee also Thomas More Law Cir Obama, 651 F.3d 529, 536-37
(6th Cir. 2011) (citing Supreme Court cases theddhand six-year gaps did not defeat stand-
ing); Vill. of Bensenville v. FAA376 F.3d 1114, 1190 (D.C. Cir. 2004) (thirteenrygap);
Calvey v.Obama 792 F. Supp. 2d 1262, 1273 (W.D. Okla. 2011) €tidelay before disputed
provisions take effect is “irrelevant to the existe of a justiciable controversy”). This renders
the delay distinct from the one ex. Indep. Producers & Royalty Owners Ass’'n v. E#¥8
F.3d 479, 482-84 (5th Cir. 2005), where the EPA/&massued a final rule” on the permit issue
in question, and the future rulemaking made it ‘arteain whether EPA will require permits from
Petitioners” at all. Here the “safe harbor” israqursor tacertain enforcement.

The government conceded in the ACA’s “individualndate” cases that a multiple-year
delay does not eliminate standing. The individuaindate does not take effect until 2014. At
the trial level, the government argued that anyrinyvas not imminent because it would not be
felt for forty months. Fla. ex rel. McCollum v. HHS716 F. Supp. 2d 1120, 1145-46 (N.D. Fla.
2010). The argument failed]. at 1146-47, and on appeal the government concadeding.
Fla. ex rel. Att'y Gen. v. HH548 F.3d 1235, 1243 (11th Cir. 2011) (“[T]he gowaent does
not contest the standing of the individual plafstif . . to challenge the individual mandate.”).
The same result should transpire hebee Va. Soc’y for Human Life, Inc. v. EEX63 F.3d 379,

388 (4th Cir. 2001) (holding that “policy of nonenfement,” though “more formal than [a]



Case 1:12-cv-00463-DDD-JDK Document 45 Filed 08/10/12 Page 15 of 29 PagelD #: 257

promise,” was “not contained in a final rule thaiderwent the rigors of notice and comment
rulemaking,” did “not carry the binding force ofald and thus could not defeat standinglake

v. Bennett611 F. Supp. 70, 74 (D.D.C. 1985) (holding thaliqy to stay enforcement was tem-
porary and of no impact where “not formally resedd . . by rulemaking or otherwise”).

C. Louisiana College faces imminent hardship.

Because Louisiana College’s claims fully satisfg thitness” requirement, it is not nec-
essary to consider the hardship fact@ee Askins v. Dist. of Columbi@77 F.2d 94, 97-98
(D.C. Cir. 1989) (“[W]hen a case is clearly ‘fib tbe heard, the *hardship’ factor is irrelevant in
applying the ripeness doctrine.”). But even ihéss were in question, the hardships Louisiana
College faces from delay weigh decisively in fasbrmmediate judicial review.

First, as mentioned above, the safe harbor doeappdy to Louisiana College. It has of-
fered non-abortifacient contraceptive coveragehis day. The government admits the College
cannot qualify for the safe harbor unless it exesudlhe Guidance certification, which by its plain
terms is not true for the College. If the Collegecutes the form, it is committing a felony and is
not eligible for the safe harbor anyway due tdatk of factual grounding. If it does not execute
the form, it does not get the safe harbor. Théde@elis therefore being forced to offer objectiona-
ble coverage in its employee health plan begindargary 1, 2013.

Second, even if the safe harbor applies, the safieeh guidelines only protect Louisiana
College from enforcement “by the Departments’es the government Defendants—but not
from third-parties. Guidance at 3. The ACA alseates avenues by which private parties may

seek to enforce the Mandate, regardless of thergment's safe harbor. For example, the

> Defendants’ cited authorities are inapposiBeeGov. Br. at 11. InMcConnell v. FEC540

U.S. 93, 226 (2003), the plaintiff politicians clealged a statute setting broadcasting rates that
would not impact them unless and until they ranréselection in five years. MWhitmore v. Ar-
kansas495 U.S. 149 (1990), a death row inmate was destending to challenge the validity of

a death sentence imposed on another inmate.
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ACA’s provisions were incorporated by referenceoinPart 7 of ERISA. 29 U.S.C.
§ 1185d(a)(1). Under Part 7, a plan participanb@meficiary may bring a civil action “to re-
cover benefits due to him under the terms of hasplo enforce his rights under the terms of the
plan, or to clarify his rights to future benefitjder the terms of the plan.” 29 U.S.C.
8§ 1132(a)(1)(B). Thus, even without enforcementh® government, Louisiana College would
still be subject to enforcement by its plan papieits and beneficiaries€Chamber of Commerce
of U.S. v. FEC69 F.3d 600, 603 (D.C. Cir. 1995) (retaining gdiction in part because “even
without a Commission enforcement,” the plaintiffowld be “subject to [private] litigation
challenging the legality of their actions”).

By imposing private lawsuit liability starting Jaamy 2013 in the context of the College’s
First Amendment and RFRA protected rights—includiree exercise of religion—the govern-
ment is intentionally subjecting the College toigary that provides it standing to sue. The fact
that Louisiana College has not yet faced lawsuiideu the liability the Mandate imposes does
not make the liability speculative. No lawsuitsv@arisen yet because the Mandate becomes
effective in January, but the government does mypude that starting January 1, the Mandate
imposes liability even if the safe harbor applidhere is no missing fact, such as injury or cau-
sation, that would still need to arise on that datace the Mandate requires the College to pro-
vide coverage and it fails to do so, liability dgis 29 U.S.C. 8§ 1132. Indeed, other Christian
colleges have faced similar legal actions alred8lge Decl. of E. Kniffin, Doc. # 30-1 (filed July
23, 2012)Belmont Abbey Coll. v. Sebelji¢o. 11-cv-1989 (D.D.C.).

When the government imposes even private liabfiy exercising First Amendment
rights such as free exercise of religion, that aeslveffect alone establishes injury and standing.

See Sec'y of State of Md. v. Joseph H. Munsonl@n, 467 U.S. 947, 956-57 (1984) (the risk

10
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that parties may face adverse consequences fogieigga First Amendment protected activities
is itself an injury providing standingBland v. Fessler88 F.3d 729, 736 (9th Cir. 1996) (threat
of private lawsuits provided standing to proteatsFiAmendment rights)R.l. Med. Soc’y v.
Whitehous, 66 F. Supp. 2d 288, 303 (D.R.I. 1999) (“the Agtivate right of action makes the
threat of prosecution more credible and more immtileACLU of Tenn. v. Tennesse®6 F.
Supp. 218, 221 (M.D. Tenn. 1980) (“the major ppabked by [the law] is its provision for civil
actions by private parties"Pstergen v. McDonnelR008 WL 3895593, at *5 (E.D. Va. 2008) (a
plaintiff “is not required to face the threat oW¥itipenalties to” engage in speech activities be-
cause “[s]tanding requirements have been histdyicalaxed in First Amendment cases”).

The Mandate itself, by making the College chooswéen its religious beliefs and legal
liability, imposes an injury prior to any actualyate or government enforcement. The very rea-
son courts permit pre-enforcement relief is to grbplaintiffs from being forced to choose be-
tween exercising their constitutional rights ancirig liability. Indeed, permitting parties to sue
before enforcement is particularly important whexg,here, the danger to protected liberties is
one of self-censorshipSee, e.gVirginia v. Am. Bookseller Ass'd84 U.S. 383 (1988) (finding
justiciability where “the alleged danger of thiatsite is, in large measure, one of self-censorship;
a harm that can be realized even without an agiamlecution”);Unity08 v. FEC 596 F.3d 861,
865 (D.C. Cir. 2010) (“Our reluctance to requiretigs to subject themselves to enforcement pro-
ceedings to challenge agency positions is of coatses peak where, as here, First Amendment
rights are implicated and arguably chilled by atible threat of prosecution.™) (quotirigham-
ber of Commerces9 F.3d at 603 (finding standing based on thwéptivate party lawsuits)).

The government could eliminate this injury immeeigtby completely exempting the

College from the mandate or revoking it on an imefinal basis with respect to the College

11
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while deliberations continue. Instead, the goveentihas intentionally left the Mandate in place
to impose private liability, offering the half-pedtion of a promise of ngovernmentalen-
forcemenf The government’s choice to proceed in this mapteses the College in precisely
the predicament described in the Complaint: startm about five months, the College must
comply with the current version of the Mandate @bhwould violate its religion) or it must vi-
olate that rule (and face sanctions through priliigation). The government’s act of forcing
this Scylla and Charybdis on the College consttwteedressable injury now, and is therefore
sufficient for purposes of standing and riperfess.

Third, even under the theorized new mandate—asgumiis ever proposed and final-
ized—Louisiana College would be compelled to fé&ié coverage of objectionable items
through its insurance issuer, or face significaatggnment penaltiesSeeAm. Compl. § 80. As
discussed above, a one-year delay of violatingCibkege’s religious beliefs against facilitating
an objectionable plan does not undermine the cgytaif the burden and the College’s ability to
legally challenge it now.

At most, even with the ANPRM and safe-harbor, tbeegnment contends that the Col-

lege’s January 1, 2014 plan must cover abortifagtems through its insurer. The ANPRM is

® Indeed, Defendants have taken the position tHasiin this area can be implemented imme-

diately, as “interim final rules” without waitingof notice and commentSee76 Fed. Reg.
46621. Accordingly, if Defendants truly do wishdébminate the burden on Plaintiff’s religion
during the next year while Defendants deliberaterdlile ANPRM, they could immediately do
so. Their regulatory pace to date—implementingldbeden on Plaintiff urgently and without
notice and commenseeid., but then insisting on a lengthy slow-paced daghlion while Plain-

tiff remains exposed to private litigation—leavhs College in need of judicial protection in the
near term, even if Defendants do eventually chaingie rules.

" See Sherbert v. Verne374 U.S. 398, 404 (1963) (forcing someone to tfeobetween fol-
lowing the precepts of her religion and forfeitingnefits, on the one hand, and abandoning one
of the precepts of her religion” to follow the lamposes “the same kind of burden upon the free
exercise of religion” as would a direct fine for i8bip); Religious Freedom Restoration Act, 42
U.S.C. § 2000bb(b)(2) (providing a claim when rgligs exercise “is substantially burdened by
government”)jd. 8 2000bb(b)(1) (expressly adopting compellingnese test fronSherbert).

12
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unequivocal that it “intends” to propose a ruleuiging “health insurance issuers” (the College’s
own insurance company) provide the coverage oftédhaent drugs. 77 Fed. Reg. at 16503.
This proposal is not one among a universe of optiel is the intent of the ANPRM. This is
why the ANPRM expressly refers to entities like @@lege as “non-exempt’—they are not ex-
empt from the Mandate, but simply might be perrditte satisfy it in a different way, through
their insurers. The ANPRM therefore raises noti@stjon ofwhetherLouisiana College will be
forced to provide this coverage, but how it will #dowed to satisfy that legal obligation. The
College, however, has a religious objection tolitating access to these drugs and devices, even
if the College’s insurer is declared to be the pnaviding the coverage. Am. Compl.  80.
Such an arrangement stilorally involves the College in objectionable coveragel #re gov-
ernment cannot declare otherwise as a theologiatem The College’s injury does not turn on
the “how” question to be decided later in proposddmaking; it turns on the “whether” ques-
tion that the government already answered in théRM itself: the College will be forced to
provide a plan that causes its employees to hajetidnable coverage through its insurer. This
is a legally certain burden on the College’s bsliefgardless of how the arrangement will be
structured. Itis ripe because the governmensias will happen.

Fourth, this Mandate’s burdens harm the Collegd eflore January, because a health
plan does not come into existence overnight. Thlke@e must put it together many weeks in
advance, with the objectionable coverage, or fheeMandate’s penalties. Indeed, as noted
above, the ACA and its regulations recognize thedrfer advance knowledge of finality—one
year at least—until the any preventive servicesetage is mandated. 75 Fed. Reg. 41726. The
government contradicts this statutory prescripbgrclaiming that this case is unripe for review

now, a mere five months before January 2013 argltlean a year before August 2013. The

13
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government’s proposed course—a one-year enforcesadéatharbor during which they promise
to think up better rules than they have implementedate—strips the College of the one year
lead time to which it is entitled under federal Jaamd would force it to litigate quickly, as soon
as the new rule issues and the safe harbor expirgsptect its rights. Placing religious objec-
tors like the College in this position, in whiclethare deprived of the lead time to whevery
other employers entitled by statute, injures the College, andsdso now

The government’s Mandate and its future plans sigmse severe impacts on the Col-
lege’s ability to retain and recruit both employe®sl students, and potentially on its continued
operation. These and other potential implicatidesiand immediate resources. Am. Compl. 1
67—68, 85-86, 114ee also Retail Indus. Leaders Ass'rrielder, 475 F.3d 180, 188 (4th Cir.
2007) (finding ripeness where plaintiff had to alt@ccounting procedures and healthcare spend-
ing now’ in planning to comply). These consequences diee¢t and immediate” and place
Louisiana College in the pressing dilemma of howedmply with its own religious convictions
without jeopardizing its educational missioBee Abbott Labs387 U.S. at 152-53. These real
and significant hardships further warrant immedrateew of the Mandate.

D. Louisiana College’s claims raise questions ofig not fact.

The ripeness doctrine favors disputes that areelguegal” over disputes requiring fur-
ther factual developmentTexas 497 F.3d at 498-99. Louisiana College’s chaketm the
Mandate raises questions of law independent of camgext-specific facts. Its Free Exercise
claims under RFRA and the First Amendment allege tthe Mandate, in its final form pursuant
to the justifications the government used to pgdsurdens religious exercise, is not justified by
a compelling interest, is not the least restrictiweans of pursuing that interestHamilton v.
Schrirg, 74 F.3d 1545, 1552 (8th Cir. 1996) (whether ragioh violates “free exercise right [un-

der RFRA] is a question of law”). The Free Exezdi@ause claim further alleges that the Man-

14
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date is not neutral or generally applicableits facepbecause it exempts a favored class of reli-
gious objectors and excludes a disfavored clas€;.BR. § 147.130(a)(iv)(A)—(B), and it does
not apply to numerous categories of employsex e.g.26 U.S.C. § 4980H(A) (exempting
small employers); 42 U.S.C. § 18011(a)(2) (exengpéimployers with grandfathered plans), and
creates a system for granting individualized exéongt see45 C.F.R. § 147.130(a)(1)(iv)(A)
(stating that the agencyrfayestablish exemptions”) (emphasis added).

Similarly, Louisiana College’s Establishment Clawtam raises the legal question of
whether the Mandate—by favoring some religious oizgtions over others—violates “[t]he
clearest command of the Establishment Clause”—thia¢ religious denomination cannot be
officially preferred over another.’Larsonv. Valente 456 U.S. 228, 244 (1982). APA claims
likewise turn on questions of lawkEagle-Picher Indus. VEPA 759 F.2d 905, 916 (D.C. Cir.
1985) (review under APA is “purely legal”). Its @process claim points to vagueness and un-
fettered discretion on the face of the MandateusTthe College’s claims are “purely legal” and
presumptivelyready for adjudicationMcCollum 716 F. Supp. 2d at 1149 (“In the context of a
facial challenge, . . . ‘a purely legal claim igpumptively ripe for judicial review.”).

Il. The government’s non-binding promise of an addional mandate does not make the
current Mandate’s impending harm speculative.

The government contends that a not-yet-proposedamhounced in its March ANPRM
undermines Louisiana College’s standing and ripebesause it promises new rules that would
remove the Mandate’s burden. G@&y. at 14. The government’s self-serving arguniaihs.

A. The Mandate is final and therefore ripe.

A regulation is “final” when it has been “promulgdtin a formal manner” and is “quite
clearly definitive,” not “tentative” or “only theuting of a subordinate official.”’Abbott Labs.

387 U.S. at 151. Where a regulation comes “aetiteof a rulemaking proceeding in which [the
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agency] solicited and received public comments” thsulting rule clearly “represents the
agency'’s ‘final’ position on the issue.See Consol. Rail Corp. v. United Stat886 F.2d 574,
577 (D.C. Cir. 1990) (internal citation omittedpn February 10, 2012, following an interim fi-
nal rule, an amended interim final rule, and extenpublic comments, Defendants issued a fi-
nal regulation emphasizing that the Mandate wasgotadopted as a final rule without change.”
77 Fed. Reg. at 8730. In these circumstancegdhernment cannot reasonably dispute that the
new “Final Rule” is truly finaFor purposes of ripenes§&ee Abbott Labs387 U.S. at 151 (“The
regulation challenged here, promulgated in a formahner after announcement in the Federal
Register and consideration of comments by intedgsaeties is quite clearly definitive.”).

There has been no change to the Mandate and raan&eligious employer” exemption.
Rather, in February, Defendants confirmed they Wwad®pted as a final rule without change.”
77 Fed. Reg. at 8730. Thus, the College’s chafleagipe. See Rio Grande Silvery Minnox
Bureau of Reclamatior601 F.3d 1096, 1115-18 (10th Cir. 2010) (indiogtihat challenged law
must actually be amended, repealed, or expiredtisfg mootness); WIGHT & MILLER, 13C
FED. PRAC. & ProC. JURIS. 8 3533.7 (3d ed.) (“It hardly need be added thabtness does not
occur when there has been no change in the challeagfivity.”)

Moreover, “a mere informal promise or assuranceth®/government to take corrective
action later cannot destroy jurisdictioBee Rio Grande Silvery Minnp®&01 F.3d at 1118 (cita-
tion omitted). Indeed, “an agenejwaysretains the power to revise a final rule throuddia
tional rulemaking. If the possibility of unforeseamendments were sufficient to render an oth-
erwise fit challenge unripe, review could be defdrindefinitely.” API I, 906 F.2d at 739-40.
Similarly, “agencies cannot avoid judicial reviewtbeir final actions merely because they have

opened another docket that may address some retetttdrs.” Am. Bird Conservancy, Inc. v.
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FCC, 516 F.3d 1027, 1031 (D.C. Cir. 2008) (citationsiteed)®

Here, the ANPRM presents no actual proposed ruleobly “questions and ideas” to
“shape” future discussions about the idea of faygimsurers to provide contraceptive coverage.
77 Fed. Reg. at 16503. They have not sought tadrniee original Mandate, but expressly con-
firmed its binding force.ld. at 16502. See Sackett v. ERPA32 S. Ct. 1367, 1372 (2012) (“The
mere possibility that an agency might reconsidelight of ‘informal discussion’ . . . does not
suffice to make an otherwise final agency actionfimal.”); WRIGHT & MILLER, 13CFED. PRAC.

& PrRoC. JURIs. 8§ 3533.7 (“Nor does mootness follow announceméan intention to change or
adoption of a plan to work toward lawful behavigr.”

Finally, even if the Notice introduced a final newe, the protections it proposes would
not resolve the religious conflict. Louisiana @gk would still be forced to cover objectionable
drugs and services. Although its insurer ostegsimuld administer them, Louisiana College
would still have to provide “access to informatinacessary to communicate with the plan’s
participants.” 77 Fed. Reg. at 16505. This worddstitute zero change from the status quo.
Louisiana College already does not directly provigalth-care services to its employees. Ser-
vices are provided by a third party. Louisianal€y# selects and pays for the plan, but the
medical care, payment, and other administrativdersaare handled directly between the insurer
and the employee’s personal medical providers. sTauen under the promised new rule, Loui-
siana College would be forced to make objectiondblgys and services available to employees

through a plan it sponsors and pays for, just @uthe current final rul@.

8 Animal Legal Def. Fund, Inc. v. EsB33 F.3d 496, 501 (D.C. Cir. 1994}, irrelevant be-
cause it involved a researcher who no longer ertjegthe regulated activity.

® The ANPRM'’s assumption that employers under Heotized rule will not have to pay is
baseless. Abortion-inducing “contraceptives” hamdisputable up-front costs. Indeed, the
ANPRM assumes there will be costs and discusses ey can be recovered by insurers, in-
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B. The ANPRM is neither a proposed rule nor wouldt help the College.

The ANPRM does not serve to undermine ripenesBeCibllege’s challenge to the final
Mandate because it is not a proposed rule, andsbgwn terms it would not fix the situation.
This is illustrated by contrasting two cases theegoment relies orAm. Petroleum Inst. v. ERA
683 F.3d 382 (D.C. Cir. 2012)API 1I"), and Tex. Indep. Producer€13 F.3d 479. Both cases
show that the final Mandate here is ripe for reviéw

In API II, 683 F.3d at 384the EPA had proposed an actual rule that “if mawia!,f[it]
would significantly amend EPA’s 2008 decision.” eETANPRM here is a mere expression of
intent to create a proposed rule to impose the Mi@ndn insurance issuers, without specifying
how it could do so. Additionally, the EPA API Il did not have the discretion to delay or alter
completion of its rule; such tactics were “not witlhe discretion of or controlled by the agency
as would usually be the case,” because the EPAagally obliged to finalize that change due to
a court settlement.ld. at 389. Here, this is the “usual” case where gheernment has no
obligation to fulfill its non-binding promise of eéhange. Worse, the government has not even
proposed a rule to be finalized, and need nevesod@specially if the president wins reelection).
With no proposed rule and no legal obligation teate one, it is impossible to say aAial Il
that the existing, final Mandate’s injury might akeviated.

Furthermore, the actual proposed ruleAiRI Il would have entirely resolved the chal-
lenge. Those challengers objected that their wastducts were deemed hazardous even while
other waste products were excluded from hazardiatsssif they were transferred for recycling.

APl 11, 683 F.3d at 384-86. The new, actually-proposed ER& “would wholly eliminate the

cluding by taking rebates from employers themselvi&sFed. Reg. at 16507.

19 The court incorrectly reached the opposite casichuin Belmont Abbey Coll. v. Sebeljus
2012 WL 2914417, at *11-13 (D.D.C. July 18, 201R% reliance oAPI 1l is misplaced for the
reasons explained here.
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very transfer-based exclusion of which API's mersheish to take advantageld. at 387—-88.
Here, however, the ANPRM'’s speculative proposed msists that it would impose the mandate
on insurers, which the College explicitly declaiestill a violation of its religious beliefs. Am.
Compl.  80. Therefore, in this case both thetexjdinal Mandate and the speculative not-yet-
proposed rule would violate the College’s beliefs.

The government argues that its ANPRMght lead to a proposed rule that does some-
thing besides imposing an insurer mandate. Batrtbt only contradicts the explicit intent of the
ANPRM, 77 Fed. Reg. at 16503, it is wholly speadutataind exists in no proposed rule that “if
made final, [it] would significantly amend [agensyprevious] decision.”API Il, 683 F.3d at
384. The idea that the Obama administration migierse its final rule with respect to the Col-
lege is baseless. “If the possibility of unfores@nendments were sufficient to render an oth-
erwise fit challenge unripe, review could be deddrindefinitely.” Id. at 388 (quotingAPI I, 906
F.2d at 739-40). The ANPRM is exactly the kindiotlefinite” delay thatAPI | & Il both in-
sisted were not tolerable.

For similar reasons, the government misplacesliance onlexas Independent Produc-
ers In that case the Court deferred review of pemeguirements for storm water discharges
that failed to exempt the oil and gas industrgx. Indep. Producergl13 F.3dat 480-82, based
on three reasons that are not applicable herest, Bire EPA in that case “ha[d] never issued a
final rule with respect to the oil and gas exemmtiold. at 482. Instead it had repeatedly de-
ferred finalization of the rule pending further imwv. The government here has done the oppo-
site to the College and other entities: finalizesdrule against the College “without change.”
The government steadfastly refuses to do what th& #id in Texas Independent Producers

namely, to refrain from finalizing its Mandate imetfirst place until after additional review. The
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government here is shooting first and asking qaestlater.

Second, the Court iiexas Independent Producetstermined that there was insufficient
hardship on the plaintiffs in delaying review besaudhe EPA never put its permit requirement
effect, and because plaintiffs admitted they ditimeed advance noticéd. at 483. Here, as ex-
plained above, the Mandate is in effect and thde@eldoes not qualify for the safe-harbor be-
cause it already covers some contraception. Armuh éivthe safe harbor applied, the College
would face a burden during the safe harbor becthessubstantive Mandate would still require
coverage, directly enabling lawsuits against thddeg§e by plan participants. Third, the Court
declared that the non-finalized permit requiremaight never be applied to the plaintiffs, and
that the existing non-final rule lacked such speitif it was not clear how it would applyd. at
483-84. The opposite is true here: it is thalfiMandate, not the speculative ANPRM, that is
clear about how it applies to violate the Collegagdiefs. And even if the ANPRM fulfills its
intent entirely, there is no “uncertainty” whethbe College will have to violate its beliefs. The
ANPRM is unequivocal that the College will havepgmvide contraceptive coverage at least
through its insurer, in violation of the College&digious views.

The College’s religious freedom claims in this cask persist regardless of any hypo-
thetical rule change. There is no proposed ruld,even if the speculated change occurs it will
violate the College’s beliefs rather than ameliertdite violation of those beliefs. Therefore the
claims the College presents today are fully ripeaftjudication.

C. The promise of future rulemaking has no impact oritness.

The government’s theorized new rule would not &t the conflict with Louisiana
College’s religious convictions. The College wostdl be required to provide an insurance plan
that directly gives employees access to produalssarvices it deems morally wrong. This pro-

posal would be equally offensive to the Collegelkgious convictions. Am. Compl. T 80.
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The mere possibility that an agency will changeruig, without any specific proposed
rule that would definitely remove the burden on istana College, does not alter ripeness be-
cause “an agencglwaysretains the power to revise a final rule throughdifional rulemaking.

If the possibility of unforeseen amendments weificsent to render an otherwise fit challenge
unripe, review could be deferred indefinitely&PI I, 906 F.2d at 739-40.

In this respect the government wishes to haveaite of finality and eat it too. The ACA
prohibits the government from imposing its Mandateanyone until at least one year after it is
finalized. 75 Fed. Reg. at 41726. And the goveintmow claims that the ANPRM means its
rule lacks finality on Louisiana College. But isists the existing rule was indeed finalized on
August 1, 2011, to let it impose the Mandate orpklhs starting after August 1, 2012. Having
done this to burden the College as soon as possitdegovernment turns around and claims in
this litigation that its rule will not really berfal until August 2013, and then will apply to plans
less than one year later. This duplicity precludesling that standing is lacking for prudential
reasons. If the ANPRNMeally removes the Mandate’s finality, the governmentigdating the
ACA by applying it to any plan before a yesfter August 2013. But if, as the government in-
sists, its Mandateeally finalized in August 2011, it cannot claim under hRPRM that the
Mandate against the College is not yet ripe.

Notably, the announced but-not-proposed new ruleldvaot cure the constitutional de-
fects in the Mandate itself. The Mandate woulll giblate the Free Exercise Clause by granting
someformal churchesif., “religious employer[s]”) a complete exemption, ilghgranting oth-
ers—like Louisiana College—only a partial “accomratdn,” and providing exclusions under-
mining general applicability. The Mandate wouldaktill violate the Establishment Clause by

wrongly preferring some religious activities ovehers, and creating excessive government en-
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tanglement in religion by requiring the governmendistinguish between the two.

In sum, the government refuses to grant the Cokkega a temporary exemption, and in-
stead insists—even under the speculative ANPRM utanoh issuers—that the College directly
facilitate access to abortion-inducing drugs ong waanother. In this context, the mere prom-
ise of future rulemaking has no impact on the Magiddinality.

CONCLUSION

For all the foregoing reasons, Louisiana Collegpeetfully requests that the Court deny

Defendants’ motion to dismiss.
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